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FORGERY, AND UTTERING FORGED INSTRUMENTS. 



I. 

FORGING AND UTTERING SEPARATE OFFENCES. 

Forging, and uttering or publishing a forged writing are separate 
and distinct offences. 1 To complete the crime of forgery it is not 
necessary that the forged writing should be uttered or published. 2 
The offense is completed by the false and fraudulent mak- 
ing of a writing, which, if genuine, would not be void in law, and 
apparently, under the facts and circumstances of the oase, would 
be the basis or evidence of some liability. 8 The mere making of 
such a writing completes the crime.* The crime of uttering a 
forged writing is made out and completed by showing guilty know- 
ledge and fraudulent intent. 5 The accused must know the char- 
acter of the writing, and he must pass it, or offer to pass or exhibit 
it lucri causa; but it is not necessary that he should have forged 
the writing, or have been in any way implicated in the forgery, or 
even know who made the false writing. The writing passed, or 
offered to be passed or exhibited, must, however, in fact, be false — 
must be a forgery, or of such a character that if made with fraud- 
ulent intent the maker would be guilty of forgery. 7 

II. 

CLASSES OF CRIMES TO WHICH FORGERY BELONGS. 

Under the civil law forgery belonged to the class of crimes known 
as crimen falsi — a class of crimes referring to fraudulent alteration 

1 13 A. A E. Ency. of L., 1]03, n. 3. 

1 Am. Cr. L. (Desty), sec. 150a. 

3 1 Whart. Cr. L. (8th ed.), sec. 653. 

4 " The bare making without publishing or uttering constitutes the offence." Am. 
Cr. L. 

5 13 A. & E. Ency. of L., 1102-3. 
• 1 Whart. Cr. L. (8th ed.), sec. 709. 
' 2 Bish. N. Cr. L.. sec. 605. 
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for the purpose of concealing or altering the truth to the prejudice 
of another. 8 Forgery is a species of cheat at common law, but at 
an early period was separated from cheats under this distinctive 
name. 9 It is a substantive offence, but is partly in the nature of 
an attempt, and includes both the unsuccessful attempt and the 
consummated fraud. 10 "This crime is made a substantive offence, 
not so much on account of its inherent evil, as of its tendency to 
ulterior mischief — a tendency to defraud individuals, or the pub- 
lic." 11 To constitute an attempt, the act done with criminal intent 
must have some real or reasonably apparent adaptation to accom- 
plish the mischief intended ; 12 and for a false writing to be a forg- 
ery, it must be such, that if genuine, it would not be void in law, 
and, apparently, the basis, or evidence of some liability. 13 If the 
instrument, if genuine, would be void, or if from any other reason, 
it should not clearly, on its face, or from accompanying circum- 
stances, be the basis of any liability, the making of the instrument 
would not be forgery, although the writing may be false and may 
have been made with fraudulent intent. 14 

III. 

FORGERY DEFINED. 

Forgery is denned at common law as the fraudulent making or 
alteration of a writing to the prejudice of another's rights, 15 and 
by Mr. Wharton, as the fraudulent falsifying of an instrument to 
another's prejudice; 16 and by Mr. Bishop as the false making or 
materially altering, with intent to defraud, of any writing, which, 

s 4 Bl. Com. 247 ; Dav. Cr. L. 157 ; Minor's Cr. L. 128. 

» 2 Bish. N. Cr. U, sec. 524 ; 1 Id., sees. 437, 723, et seq. 

io 1 Bish. N. Or. L., sees. 434, 602. 

» 2 Bish. N. Cr. L. 524. 

' 2 2 Bish. N. Cr. L., sec. 538 : 1 Whart. Cr. U, sec. 697. '• Where an instrument is in- 
complete on its face, so that, as it stands, it cannot be the basis of any legal liability, 
then, to make it the technical subject of forgery, the indictment must aver such 
facts." 1 Whart. Cr. L., sec. 740; Whart. PI. & Pr., sec. 185; State v. Evans,28 L. R. A. 
127. 

i»"A writing affirmatively invalid on its face cannot be the subject of forgery 
because it has no legal tendency to effect a fraud." Bish. N. Cr. L., sec. 538. This 
statement of Mr. Bishop's, however, is not strictly correct. A writing on its face may 
appear invalid, and yet not be void in law nor under the particular circumstances 
of the case void in fact ; and if the writing is not void in law, by the averment of 
facts and circumstances, the writing or instrument may be indictable. State v. Mon- 
roe, and authorities cited in note 24, L. R. A. 1. 

» 4 Bl. Com. 247 ; 1 Whart. Cr. L., sec. 653. 

15 1 Whart. Cr. L., sec. 653 ; 2 Bish. N. Cr. L. — . 

i« 2 Bish. N. Cr. L., sec. 523. 
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if genuine, might apparently be of legal efficacy, or the foundation 
of a legal liability; and reduced by him to the briefer expression: 
"Forgery is the fraudulent making of a false writing, which, if gen- 
uine, would be apparently of legal efficacy."" There are, however, 
many other definitions by courts and text writers. 18 

The definition at common law is too limited. 19 According to 
that definition, it does - not appear that the writing should be false, 
but only fraudulent. But a writing may be fraudulent, and to the 
prejudice of another, and yet be genuine. To complete the crime 
of forgery there must, necessarily, be the false making or alteration 
of the instrument. 20 The falsity is a necessary element of the 
offence. 21 

It might also be inferred from the definition that any fraudulent 
writing, to the prejudice of another, is a forgery, whether void in 
law or in fact, when it is well settled that the instrument, if not 
false, must not be void in law, and so, apparently, valid in fact, un- 
der the particular circumstances of the case, that if it were not 
false, it would apparently be the basis or evidence of some liabil- 
ity. 22 The definition, too, only refers to a 'writing,' whereas a mere 
mark, figure, character, or notch in a piece of wood, may be the sub- 
jects of forgery, and these can hardly be termed writings. 23 

The words "prejudice of another's rights" are too indefinite. The 
mere false signing of another's name, or the false making of a writ- 
ing of another, might be to the prejudice of another in some sense, 
and yet the writing would not be a forgery, although made with 
fraudulent intent. A writing, void in law, may in some sense be to 
the prejudice of another, and may actually have prejudiced another, 
and yet the writing would not be a forgery, because a void writing 

" 13 A. & E. Ency. of L., 1082, n. ; 2 Bish, N. Cr. L., sec. 523, and notes. 

i» 1 Whart. Cr. L., sec. 653. 

» 13 A. &. E. Ency. of L., 1082. 

» lb. 1082. 

s > " The instrument need not be In writing nor in words." 1 Whart. Cr. L., sec. 680. 

2> Judge Cowen said, in the case of People v. Shall, 9 Cow. 778: " An instrument 
purporting to be void on its face, and not shown to be operative by averments, if 
genuine, is not the subject of forgery. How is it possible, in the nature of things, 
that it should be otherwise ? Void things are as no things. Was it ever heard of that 
the forgery of a nudum pactum, a thing which could not be declared on or enforced 
in any way, is yet indictable t It is the forgery of a shadow." 

» People v. Harrison, 8 Barb. 560 ; State t>. Jones, 1 Bay, 207 ; State v. Gutridge, 1 Bay, 
285; Rex v. Rushworth, Russ. A Ry. 317; 2 Russ. Crimes (3d Eng. ed.), 517 ; 1 Stark, 
396; Rex v. Burk, Russ. &. Ry. 496. And see Reg. v. Barber, 1 Car. & K. 434 ; Com. v. 
Linton, 2 Va. Cases, 476 ; Crofts t>. People, 2 Scam. 442. 
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cannot be the subject of forgery. 24 That the writing should 
actually be to the prejudice of another's rights is not necessary. No 
one may actually have been prejudiced in fact by it, and still it may 
be a forgery; 25 and a writing may be void in fact and yet be the 
subject of forgery if it is apparently, under the peculiar circum- 
stances of the case, the basis or evidence of some liability. 29 

Mr. Wharton's definition embodies the false making, but his de- 
finition is subject to the same criticism as the definition at common 
law, as to the instrument's being to another's prejudice. 

The definition of Mr. Bishop appears not to be consistent with 
the authorities. It does not conform even with the doctrine laid 
down in his Criminal Law on forgery. 27 According to his defin- 
ition, the false writing, if it were a true writing of the person whose 
writing it purports to be, would be a forgery if false and made with 
fraudulent intent, although the writing may only be, apparently, of 
legal efficacy, and apparently the foundation of a legal liability. 

The writing if true, however, must be of more than mere "appar- 
ent" legal efficacy, and must show on its face more than mere ap- 
parent foundation of legal liability. A false writing, void in law, 
if genuine, connot be the subject of forgery, and yet may apparently 
be of legal efficacy — may be calculated to deceive and may actually 
be used to defraud. A writing void in law cannot be the subject of 
forgery, though it may be- of apparent legal efficacy or apparently 
the foundation of a legal liability. There can no more be forgery 
of an instrument of writing, void in law, than there can be given 
force and effect to nothing. Apparently of legal efficacy, or appar- 
ently the foundation of a legal liability, is not sufficient, for the 
writing, if genuine, must not be void in law — it must in law be of 
legal efficacy or the foundation of some liability. The view evi- 
dently is taken by Mr. Bishop in formulating his definition, that a 
writing void in law cannot apparently be of legal efficacy, or the 
foundation of a legal liability, but without any reference to this, the 
definition is clearly misleading. 

« The making or alteration of an Instrument with fraudulent intent and without 
authority, completes the offence before any injury is sustained by any person. 13 A. 
4 E. Ency. of L. 1185, n. 2. 

» An iustrument which is void, or without legal efficacy on the face of it, or which 
is not shown by proper averments of extrinsic facts, to be capable of affecting the 
rights of another, cannot be the subject of forgery. Arnold v. Cost, 22 Am. Dec. 315, n. 

» 1 Bish. N. Cr. L., sec. 748. 

« Reed v. State, 28 Ind. 396. 
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A writing, however, not void in law, but void in fact, may be the 
subject of forgery. 28 But for this to be true, the writing must 
apparently, under the circumstances of the particular case, be of 
legal effect, if genuine. 29 "Apparently" does not mean that the 
writing, if genuine, would have only the mere semblance of validity, 
but it must clearly appear to be valid under the circumstances of 
the case. If there should be uncertainty in fact as to its validity, 
if genuine, such a writing cannot be the subject of forgery, unless 
under peculiar circumstances, and to make it the subject of forgery 
these circumstances must be averred in the indictment and proven 
at the trial. 30 To make such a writing the subject of forgery it 
must appear by the averment of such extrinsic facts as will show 
that the writing if not false, had, under the circumstances of that 
particular case, such meaning or effect as to make it the subject of 
forgery. 31 

The definition of Mr. Bishop is also indefinite in merely stating 
that the writing, if genuine, must apparently be the foundation of 
a legal liability. A writing, if not false, which is the foundation 
of an equitable or criminal liability, would also be a forgery. It 
is believed that the word "legal" is not sufficiently broad in its 
meaning to embrace equitable liability. The word "liability" might 
alone be sufficient, but the use of the word "legal" excludes the idea 
of "equitable" liability; and his definition only refers to a "writ- 
ing," as to which the same criticism may be made as to the common 
law definition supra. 

To constitute and complete the crime of forgery there must exist 
and concur certain necessary elements. 

They are: (1) The false making or material alteration of a 

ss Reed v. State, 28 Ind. 396. 

M People v. Stearns, 21 Wen d. 409 ; State v. Bridge, 34 B. P. 501 ; Rembert v. State, 53 
Ala. 467 (25 Am. Rep. 639). 

*> " The Instrument must appear on Its face to be, or be In fact, one which, if true, 
would be valid or legally capable of effecting a fraud. Writings invalid on their 
face are not the subjects of forgery. If incomplete or uncertain on their face, so that 
their legal efficacy is dependent on extrinsic circumstances, then such extrinsic mat. 
ters must be averred in the indictment" Terry v. Commonwealth, 87 Va. 674 ; Powell 
v. Commonwealth, 11 Gratt. 822. 

n " Every instrument which fraudulently purports to be that which it is not, is a 
forgery, as forgery consists in giving the appearance of truth to a mere deceit and 
falsity, and to give the instrument an operation which in truth and in justice it 
ought not to have." Reg. v. Ritson, Law R. I. C. C. 200 ; Reg. v. White, 1 Den. C. C. 
208 ; Barnum v. State, 15 Ohio, 717, 45 Am. Dec. 601 ; State v. Young, 46 N. H. 266, 88 Am. 
Dec. 212. 

" It of the very essence of forgery that there should be a false making or counter- 
feiting of an instrument apparently genuine." Arnold v. Cost, 22 Am. Dec. 306, n. 



84 8 Virginia law eegistee. [June, 

writing, mark or character; 32 (2) The fraudulent intent; 33 (3) 
The writing, if not false, must be valid in law; 3 * and (4) The writ- 
ing, if not false, must, under the circumstances of the case appar- 
ently be the basis or evidence of some legal or equitable liability. 36 

The concurrence of all of these elements suggests the following 
definition: Forgery is the false and fraudulent making or 
material alteration of any writing, mark, or character which, if not 
false, would not be void in law, and apparently, under the circum- 
stances of the case, would be the basis or evidence of some legal or 
equitable liability. 

This definition may be reduced to the following expression: 
Forgery is the false and fraudulent making of any writing, mark or 
character, which, if not false, would not be void in law and appar- 
ently, under the circumstances of the case, would be the basis of 
some liability. 

IV. 

THE FALSE MAKING, OR MATERIAL ALTERATION OF A WRITING, 
MARK, OR CHARACTER. 

Under this head may be considered, (1) The writing; (2) The 
falsity; (3) The act intended to appear to be the act of another; 
and (4) The making must be done by the accused. 

(1) The writing, mark or character. 

The writing, mark or character must be on some substance reason- 

32 " It is the essence of forgery that It should be with fraudulent intent." Whart 
Cr. L., sec. 717. 

" Forgery, like every offence, must proceed from some evil intention." Blsh. N. 
Cr. L., sec. 596 

U. S. v. Houghton, 14 Fed. 544 ; U. S. v. Long, 30 Fed. 678 ; Com. v. Foster, 114 Mass 
311, 19 Am. Rep. 353 ; People v. Stearns, 21 Wend. (N. Y.), 198, 19 Am. Dec. 477. 

33 " It is only where the instrument appears as matter of law to be void that the 
accused can escape." Rudicel v. State, ill Ind. 595. 

"A writing void on its face because of the want of legal requisites to its validity, 
is not the subject of an indictment for forgery, in consequence of its incapacity to 
effect fraud." Hobbs v. State, 75 Ala. 1 ; People v. Monroe, 24 L. R. A. 39, n. 3. 

84 " It is not necessary that an instrument shall have actual legal efficacy in order 
to be a subject of forgery ; it is sufficient that, if genuine, it might apparently have 
such efficacy, or serve as the foundation of a legal liability. It is only where the in- 
strumeni appears as matter of law to be void that the accused can escape." People 
v. Monroe, 24 L. R. A. 39, n. 4 ; State v. Johnston, 26 Iowa, 407, 96 Am. Dec. 158. 

" The general rule that if the instrument is void on its face, it is not the subject of 
forgery, is subject to the limitation that when the instrument does not appear to 
have any legal validity or show that another might be injured by it, but extrinsic 
facts exist by which the holder thereof might be able to defraud another, the offence 
is complete, and an indictment averring the extrinsic facts disclosing its capacity to 
deceive will be supported." Rembert v. State, 53 Ala. 467, 23 Am. Dec. 639 ; People v 
Monroe, 24 L. R. A. 39, n. 5. 

* 1 Whart. Cr. L., sec. 681 ; 2 Blsh. N. Cr. L. 525. 
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ably indestructible, and may be made with pen, pencil, brush, type 
and ink, or with any other instrument or device, in English or in 
any other language, in marks or characters, if sufficient to convey to 
-the understanding an idea or ideas which are recognized by the law 
as sufficient. This instrument need not be in writing or in any 
form of words. A mere mark or character, or a notch cut into a 
piece of wood, made or materially altered, may be the subject of 
forgery. Taking the negative impression of a note, as a prelimin- 
ary photographic process, is forgery, though the impression is but a 
picture on glass. 38 A seal may be the subject of forgery, and it is 
probable that in the earlier period of the common law the impres- 
sions of seals on deeds was the exact thing against which the law 
was directed. 37 But a single mark or character or word or words, 
so arranged that they convey no idea, cannot be forgery unless aided 
by the averment of extrinsic facts showing the concurrence of all 
the elements of the offence. 38 

A mark, character, or writing, uncertain in meaning, or with two 
or more meanings, is prima facie not forgery, but my be shown to 
be such by the averment and proof of extrinsic facts ; and to convict 
of forgery the extrinsic facts averred must be proven as charged in 
the indictment. 39 

A writing, mark, or character to be prima facie a forgery must be 
a vehicle of an idea or of ideas. It must have a meaning clear to 
the understanding, if genuine, in order to be prima facie forgery. 
If this appears, then it will be sufficient to merely set the instrument 
forth in the indictment ; but if this does not appear, the mark, char- 
acter, or writing is not forgery, but may be made prima facie 
forgery by averring in the indictment extrinsic facts showing the 
concurrence of the elements of forgery ; and there may be a convic- 
tion if these elements are established beyond a reasonable doubt at 
the trial. 40 

The theory that there can be no forgery except of writings having 
a form of words is not correct. The false making of a mere figure, 

- 2 Blsh. N. Cr. L., sees. 526 and 545; Hammond on Forgery (pari, ed.), 7 pi. 18. 
» 2 Blsh. N. Cr. L., sec. 525 ; Teal v. Felton, 12 How. U. S. 284-291 ; Steward v. State, 
113 Ind. 505. 

38 " Where an instrument is Incomplete on its face, so that as it stands it cannot be 
the basis of any legal liability, then, to make it the technical subject of forgery, the 
indictment must aver such facts as will invest the instrument with legal force." 1 
Whart. Cr. L., sec. 740; Wbart. PI. & Pr., sees. 184-190. 

39 Bish. N. Cr. L., sees. 525-545. 
« 1 Whart Cr. L. 681. 
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sign, mark, or character of any kind may be shown to be a forgery 
by the averment of extrinsic facts. A baker's tally, in many places, 
is kept simply on a stick of wood. The stick of wood is left with 
the customer, and the baker on delivery of the loaf to the customer, 
makes a notch in the stick. If the baker should make a false 
notch with intent to defraud, it seems that there can be no question 
but that that would be forgery. 41 

It is immaterial by what name the instrument forged is known 
if it is shown to embody the requisites of forgery. Railroad tickets, 
whether they are printed or engraved or partly written and partly 
printed, are the subjects of forgery, as are also writings written 
with pencil. 42 

Books of account are of legal liability, and are admissible as evi- 
dence of debt, and may be the subjects of forgery; but there is a 
distinction between original false entries and the alteration of a 
book of accounts — but the distinction is rather strained. If one 
makes a false charge against another, it is said not to be a forgery, 
but this upon principle is questionable ; for it seems clear that if a 
bookkeeper makes in his employer's books an entry of cash received 
of a less amount than in fact it was, to enable him to embezzle the 
difference between the true and the false sums, it is forgery ; and so, 
"if he makes a false charge which he antedates, falsely appearing to 
have been made at the date of the transaction, with fraudulent in- 
tent to pass it on as the original entry, then the question is the same 
as when a man antedates his own debt for fraud." The authorities, 
however, seem uniformly to hold that it is forgery to fraudulently 
alter an original book-entry, whether kept by the accused or an- 
other, for by such alteration it ceases to be what it was when the 
actual record of the transaction was made. 43 

Every writing, mark, or character known, not void in law, if gen- 
uine, that may apparently, under the circumstances of the case, be 
the basis or evidence of some liability, may be the subject of 
forgery 4i 

Private writings are those which affect or defraud or tend to de- 
fraud individuals. For example: Bonds, deeds, promissory notes, 

« 1 Id., sees. 685 and 690 ; 2 Bish. N. Cr. L. t sees. 527 and 527a. 

« 2 Bish. N. Cr. L., sec. 586; Biles v. Commonwealth, 75 Am. Dec. 568. 

18 "A writing apparently creating any liability— any writing by which a person 
might be prejudiced, was a subject for forgery at the common law." 2 Bish. N. Cr. 
L., sec. 535. 

« 2 Bish. N. Cr. L,., sec. 520 
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bills of exchange (foreign and inland), checks, signatures of any 
kind, legal or equitable, endorsements on a note or check, endorse- 
ments of payment and quittance or a receipt, letters of credit, trans- 
fers of stock, orders for the delivery of money or goods, written 
proofs of death tendered to an insurance company, certified copy 
of a decree of divorce, marriage certificates, a trade mark, a certi- 
ficate of character, the entries in book accounts, all written or other 
instruments which may be the basis or evidence of any liability. 45 

(2) The falsity. 

The term "falsity" does not refer to the contents or tenor of the 
writing, nor to the facts stated in the writing, but it means that the 
paper or writing is false — not genuine, fictitious, not true, without 
regard for the truth or falsehood of the statement it contains. 46 

The writing, mark, or character must be false. It must appear 
to be what it is not. If the instrument is what it appears to be, 
then it is not false and is not a forgery, except where a person signs 
his own name to fraudulently represent it to be the name of an- 
other, or where a person signs his own name and it is represented 
to be the name of another person of the same name. 4T 

(3) The act intended to appear to be the act of another. 

The act must, it is generally held, have been intended to appear 
to be the act of another person, although such person may be ficti- 
tious, or a man of straw, and where it appears that it was not so in- 
tended, it is not a forgery. 48 It seems, however, upon principle, 
that a person may be guilty of the forgery of his own writing even 
when it is not intended to be used as another's, as when he surrepti- 
tiously, or fraudulently alters his own deed after it has been ex- 
ecuted. 40 

If the writing is made or executed by a person as agent of a prin- 
cipal therein named, it is not forgery, though the agent has no au- 
thority from such person to execute the writing. The reason of 
this is that there is, in fact, no false making of the instrument, but 
merely a false assumption of authority. 50 

« State v. Young, 46 N. H. 266, 88 Am. Dec. 212. 

« 13 A. & E. Ency. of L., 1082-3. 

« lb. 1082-3. 

« 2 Bish. N. Crim. L., sees. 584-5. 

«2 Id., sec. 579; 1 Whart. Cr. L., sec. 869. 

w " It has been held that where one subscribes a fictitious name to a check, and 
passes It as his own, If the credit is given to the person and not to the name, it will 
not be a f5rgery." 13 A. & E. Ency. of L., 1088 and n. 
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It also seems to be the usual doctrine that if a person gives an 
instrument which is accepted as his own, and signs it with a ficti- 
tious name, that will not make it a forgery when the credit has been 
given wholly to himself without regard to the name of the other 
person. 51 This doctrine, however, is not universally approved. 
(4) The writing must have been made by the accused. 

The writing must have been made by the accused himself. If 
made by another, then it is not as a rule forgery. The making of 
the writing by the accused, or under his direction, is an indispens- 
able feature. It seems that if one innocently made or was induced 
to make the writing (but not ordered to make it), through the fraud 
of another, the writing is not a forgery, if the accused did not make 
the writing, and did not order it to be made, and was not present, 
procuring and assisting in the forgery. If, however, he had ordered 
another to make the false writing, or procured and assisted in the 
forgery, it would not relieve him, but would be considered his act. 
For the accused to tell another to write his name is equivalent to 
himself writing it, and a forgery may be made by a mark or char- 
acter as well as by writing, but this mark or character must have 
been made by the accused or by his direction, 52 or assistance, or at 
his instance. 

When a writing appears on its face to be made by one as the agent 
of another, it cannot be held to be a forgery, for there is no false 
making of the instrument but only the false assumption of au- 
thority. 53 Where also an agent acts under the bona fide belief that 
he has authority to make or alter the writing, he cannot be found 
guilty of forgery. 54 But if the agent who has authority from his 
principal to fill in a particular sum in a blank signed by the prin- 

" 13 A. & E. Ency. of L., 1083 and n. 

u 1 Whart. Cr. L., sec. 674. Little difference, however, can be seen upon principle 
between ordering a writing to be made by anotherand inducing another by fraud to 
make it. 

Thereare numerous decisions to the effect that where thesignatureof another is 
fraudulently procured to be used as the signature of another person of the same 
name for purposes of fraud, that then the person procuring the false signature is 
guilty of forgery. Com. v. Foster, 114 Mass. 311, 19 Am. Rep. 353 ; Gregoro v. State, 26 
Ohio St. 510, 20 Am. Rep. 774; U. S. v. Turner, 7 Pet. (U. 8.) 132. 

53 2 Bish. N. Cr. L., sec. 582 and n. Upon principle this doctrine is questionable, 
where the agent had no authority, and no grounds upon which to believe that he 
had authority to make the writing, and made it with fraudulent intent. See Whart. 
Cr. L., sec. 668. 

« " If an agent bona fide had authority, it is not forgery." Am. Cr. L„ sec. 150b ; 
8 Whart. Cr. L., sec. 669; 13 A. <fe E. Ency. of L. 1084; 2 Bish. N. Cr. L., sec. 579; Ar- 
nold v. Cost, 22 Am. Dec. 313, n. 
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cipal, fills in a larger sum, it is forgery; 55 but it is not forgery 
to fill in a sum less than the sum he is directed to fill in, when no 
benefit results to him nor prejudice to another. 56 Nor is it forgery 
to make immaterial alterations in a writing, or even to insert, in a 
mutual contract between parties, a provision that it is believed had 
been agreed on by the parties. 57 It is forgery, however, to fill oat a 
check without authority, or for an agent fraudulently to alter the 
terms he was employed to write. 58 



THE FRAUDULENT INTENT. 

The fraudulent intent is the gist of the crime of forgery, 59 and 
especially so as forgery is in the nature of an attempt. 80 An at- 
tempt only exists where the accused's intention to do the particular 
criminal act is specific ; and it might be inferred that there can be 
no forgery except where there is a specific intent to effect the par- 
ticular fraud which the false instrument is adapted to accomplish. 61 
This, however, is not strictly true, but rather that the false instru- 
ment should be intended to be used as a valid instrument. 62 

It is not necessary that any one should be actually defrauded, in- 
jured or prejudiced, nor that the intention should be to defraud or 
injure any particular person or persons. 68 It is sufficient if the 
intention is merely that the false instrument should be used as gen- 
uine, 64 but it is necessary that there is or may be some one who 
might be prejudiced ; 65 and where a writing is void in law, or where, 
as a matter of fact, it would be impossible, under the circumstances 
of the case, for the writing tc be the basis or evidence of any liabil- 
ity, there can be no conviction for forgery. 66 

Where there is no intention, in making an instrument, to use or 
have it used as good, or to acquire gain, or inflict an injury, the 

» 1 Whart. Cr. L., sec. 671. 
» 2 Bish. N. Cr. L., sec. 600. 

w 1 Whart. Cr. L., sec. 671 ; 13 A. & E. Ency. of L. 1091-2 ; Arnold v. Cost, 22 Am. Dec. 
310-11 (n). 

58 2 Bish. N. Cr. L. 580 ; 13 A. & E. Ency. of L. 1089. 

w 1 Whart. Cr. L., sec. 717. 

eo 2 Bish. N. Cr. L., sees. 524 and 602; 1 Id. 723, et seq. 

« 2 Id. 524 and 527. 

« 2 Id. 598. 

« 2 Id. 602 ; 13 A. & E. Ency. of L. 1085. 

«< 2 Id. 598. 

«5 2 Id. 590. 

66 2 Bish. N. Cr. L., sec. 538, and lb. 534. 
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crime is not committed. 67 The intent must of necessity accompany 
the act. 88 The mere making of a false instrument, however suited 
it may be to be used to the prejudice of another, is not a forgery if 
it was made innocently ; 69 and however criminal may be the intent, 
the offence is not committed where the instrument is not completed 
or would be void in law, if not false, or, if not void in law, if gen- 
uine, would be of such a character that it would not be apparently 
on its face, or under the facts and circumstances, the basis or evi- 
dence of some liability; but it is not necessary for the instrument 
to be perfect ; and there need not, necessarily, be any resemblance in 
the handwriting, character, or mark, between the forged and the 
genuine instrument; it is only necessary for the false instrument 
to be of such a character, that it might deceive a person of ordinary 
observation. 70 

While it is true that the making of a false instrument creates 
the inference of intent to defraud, yet, if it is apparent that no one 
could be defrauded or injured by it, under the circumstances of the 
case, or if the writing is void in law, there can be no such infer- 
ence; and if upon the trial it appears that no one's rights could be 
prejudiced by the instrument, the inference is that there was no 
criminal intent in the making. 71 

Making a false instrument with intent to use or have it used as 
genuine is sufficient, although the accused may have intended to 
use it, or have it used, in such a way that no actual injury might 
happen to anyone. 72 The law draws the conclusion of intent to 
defraud wherever the false instrument is made to be used as good. 7 * 
In all cases where an instrument is made or altered with honest in- 

»' 2 Bishop Cr. L. 601. 

» 2 Id. 596-597-598. 

«• IS A. & E. Ency. of L. 1084. 

™ 13. A. & E. Ency. of L. 1094. In the case of Corberry t>. State, 11 Ohio, 410, the In- 
strument alleged to have been forged was an order In the following words : " Gents : 
let the bearer have one of your smallest, with loads, and charge to me," and the in- 
dictment charged the offence as the forgery of an order for the delivery of a pistol. 
The jury convicted the prisoner, but the court held the conviction erroneous on the 
ground that on the face of it the instrument was meaningless, and that, without a 
proper inuendo in the indictment, evidence was not admissible to explain it. People 
v. Farrington, 14 Johns, 348 ; Arnold v. Cost, 22 Am. Dec. 321. n ; 1 Whart. Or. L., sec. 700. 
Instruments that have not been completed have been held to be forgeries, but such, 
upon principle, could not be held to be more than attempts to commit forgery. 

" Corberry v. State, 11 Ohio, 410; State v. Evans, 28 L. R. A. 127. 

72 » When the Intention to defraud is established, it is no defence that the party 
intended to pay the forged paper or to save harmless the Injured party." 1 Whart. 
Cr. L., sec. 718. 

'» 2 Bish. N. Cr. L., sec. 598. 
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tent there is no forgery, for fraudulent intent is the very essence of 
the offence ; 74 and it is not forgery for a person to make an instru- 
ment that he honestly believes, upon reasonable grounds, that he 
has authority to make; 78 nor, as it has already been stated, is it 
forgery for a party to insert, in a contract executed by the other 
side as well as by himself, a clause which he understood the other 
side to have agreed to ; 76 and it is not forgery to add to a writing 
any word which the law implies. 77 

Usually the intent must appear from the facts and circumstances 
of the case. 78 Where, however, the probable consequences of mak- 
ing the false instrument would be to defraud or injure some person 
or persons, that will create the presumption of fraudulent intent; 
for where the law makes an act a crime it infers a criminal intent 
from the act itself. 79 

The forgery of a note of a person for an amount justly due, or 
to alter a writing so that it may be to the injury of another or the 
basis or evidence of some liability, may be forgery; 80 but the mak- 
ing or alteration of a writing that if genuine would not be the basis 
or evidence of some liability is not forgery. 81 

VI. 

THE WRITING, IF NOT FALSE, MUST BE VALID IN LAW. 

If a false instrument would be void in law if it were not false, 
then such instrument is not a forgery; for an instrument void in 
law is not the subject of forgery. 82 If an instrument is void in law 
— a mere nudum pactum — is is a vain thing, and can have no exist- 
ence imparted to it ; 83 but not so with an instrument apparently on 
its face invalid, if genuine, for such instrument may be given effect 
by averring and proving extrinsic facts that may make out and com- 
plete the offence ; 84 as, for instance, a mere meaningless instrument, 

" 2 Bish. N. Cr. L. 596. 
re 2 Id. 601. 

n " it is not forgery for a party, afier an agreement is executed , to ex tend the bona 
fide terms agreed to by tbe other party." 1 Whart. Cr. L. 671. 
■n 13 A. & E. Ency. of L. 1091. 
re l Whart. Cr. L., sec. 717, and lb. 713. 

'» 2 Russ. Cr. (9th ed.) 774 ; Am. Cr. L., sec. 150d ; Phillips v. State, 17 Ga. 461. 
<» 1 Whart. Cr. L., sec. 718. 
«> 2 Bish. N. Cr L. 537-8. 
a 2 Id. 538. 

k> Am. Cr. L., sec. 150c ; People v. Tomlinson, 35 Cal. 503. 
« 1 Whart. Cr. L., sec. 740. 
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mark, or character may be shown to be of such character as to be the 
subject of forgery under the particular circumstances of the case; 
but without the averment in the indictment of facts aliunde show- 
ing how such instrument, mark, or character might be the subject 
of forgery then there can be no offence made out, and the indict- 
ment merely setting forth the writing, mark, or character would 
be demurrable. 85 

Where the law makes a certain instrument absolutely and every- 
where inoperative without certain formalities, then falsely to make 
it without such formalities is not forgery. Thus, if certain wit- 
nesses are necessary to make a will, falsely to make a will without 
such witnesses is not forgery; or where certain writings are de- 
clared to be void if not made or executed in a certain way, or by a 
certain person or persons, and the false writing if genuine would 
not conform to the law, the false writing would not be a forgery. 86 

The difference between a writing void in law and void in fact, is, 
that everyone is supposed to know the law and not to know the 
facts ; and that a false writing which would be void in law, if not 
false, would not have the capacity to prejudice the rights of any one, 
or be the basis or evidence of any liability whatever. 87 A writing, 
however, not void in law, may be shown by facts aliunde to be void 
if genuine, but yet such an instrument is the subject of forgery, be- 
cause there is no presumption that the facts are known. 88 

Where a false writing, if genuine, would be void in law, it can- 
not be held to be a forgery even though it may be of a character to 
deceive and may actually have been used to effect a fraud — may 
actually have been uttered. 

VII. 

THE WRITING, IF NOT FALSE, MUST, UNDER THE CIRCUMSTANCES OF 

THE CASE, BE APPARENTLY THE BASIS OF SOME LEGAL OR 

EQUITABLE LIABILITY. 

If a writing not void in law if genuine, should on its face appar- 
ently be valid, it is a forgery although it may be shown by aver- 
ments and evidence aliunde to be void in fact ; 89 and an instrument 

ss l Whart. Cr. L., sec. 740. 

»• 2 Bish. N. Cr. L., sec. 538. 

si lb. 

»«Ib. 

es " Since men are not legally presumed to know facts, a false instrument, good on 
its face, may work a fraud, though extrinsic facts show it to be invalid even If it were 
genuine; therefore, there may be forgery of such an invalid." 2 Bish. N. Cr. L. 541. 

" There is a distinction between the case of an instrument apparently void and one 
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not void in law if genuine, but apparently invalid on its face, or 
uncertain in its meaning, cannot be held to be a forgery without 
the averment and proof of facts aliunde, showing the elements of 
forgery ; and a writing uncertain in its meaning is not forgery and 
cannot be held to be such without the averment and proof of facts 
going to make out and complete the offence. 90 

A writing in a foreign tongue or character is not prima facie a 
forgery, nor is a mark, character or figure. The mere setting forth 
such writing, mark, character or figure in an indictment charges 
no offence. Standing alone such writing, mark or character is ap- 
parently not a forgery, although under the particular circumstances 
of the case it may be a forgery; but to make out the offence, the 
facts and circumstances showing the offence must be averred and 
proven. 91 

It will, therefore, appear that there is a distinction between a 
false writing apparently valid on its face, if it were genuine, and a 
writing apparently invalid on its face, if it were genuine, or uncer- 
tain in its meaning. The former, it appears by the authorities, 
may be the subject of forgery, although it may be shown to be ac- 
tually void in fact, if genuine ; and the latter, where invalid or un- 
certain on its face, may be shown to be a subject of forgery by facts 
aliunde; but if it appears that such writing would be void in fact, 
if genuine, there can be no conviction, nor can there be a conviction 
in such a case where the writing, mark or character under the cir- 
cumstances could be the foundation or evidence of no liability what- 
ever, or could in no way affect the property rights of another. 92 

It seems that forgery must in some way be the foundation of a 
liability that may be measured by values or damages. It appears 
to be plain that the crime must operate in some way upon property 
rights. 93 If there is no possible property right, either in the form 
of damages or otherwise for the offence to operate upon, there can 
be no such thing as the crime of forgery, just as there can be no 

where the invalidity is to be made out by the proof of some extrinsic fact. In the 
former case, the party who makes the instrnment cannot in general be convicted of 
forgery, but in the latter he may." People v. Calloway, 17 Wend. 540, 542. 

so "The indictment must show the forgery of an instrument which appears on its 
face naturally calculated to have some effect, or, if it be not sufficient for that pur- 
pose, extrinsic matter must be averred, so that the court may Judicially see its 
fraudulent tendency." State v. Evans, 28 L. R. A. 128, and authorities cited. 

« 1 Whart. Cr. L. 681 ; lb. 740; Whart. PI. & Pr„ sec. 185. 

" State v. Barnum, 45 Am. Dec. 601 ; State v. Evans, 28 Jj. R. A. 127 ; People v. Mon- 
roe, 24 L. R. A. 1, n. 

a* State v. Barnum, 45 Am. Dec. 601. 
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larceny where there is nothing of value for the offence to affect. 
There can be no such offence without something of value in some 
way or other upon which it can operate, and, in this particular, 
forgery is similar to larceny. 

An indictment charged that A did fraudulently and feloniously 
forge a certain writing as follows : "Mr. B, Charge A's account to 
us. C & X," with intent to defraud C & X ; and it was held that 
the indictment was not valid without charging that A was indebted 
to B, as there could be no fraud unless the debt existed. 

It is apparent that if A owed nothing to B, there could be no 
fraud perpetrated on C & X by the forgery of their names, for there 
would be no possible property right or rights upon which the offence 
could operate, and there would therefore be no crime committed. 94 

VIII. 

FORGERY OF PUBLIC RECORDS. 

Bouvier defines a public record as "a written memorial made by 
a public officer authorized by law to perform that function, and in- 
tended to serve as evidence of something written, said, or done." 
A public record must be, then, first, a written memorial ; 95 second, 
made by a public officer ; and third, that officer must be authorized 
by law to make it. These elements must be combined to make the 
record a public record. 9 * 

The forgery of public records was indictable at common law, and 
is the kind of common law forgery most generally spoken of in the 
old books. 97 "If forgery prejudicial to an individual is indictable, 
a fortiori it may be when tending to the harm of many of the pub- 
lic." 98 The distinction as to intent to defraud between the forgery 
of a public and a private document at common law which has some- 
times been drawn seems to be of little importance. 99 In either 
case, there must, necessarily, be evil, or criminal intent, and the act 
and the intent must combine. 100 An indictment may be main- 
tained for forgery when the fraud is directly perpetrated against 
the public at large. 101 

In cases of forgery of records, there is usually a party to be in- 
jured, and, in any view, the prejudicing of others is enough, even if 
it is contingent and remote. 102 

« 1 Whart. Cr. L., sec. 740; 2 Bish. N. Cr. L., sec. 546. 

« 2 Bouv. L. I>, 520; 6 Call. 78 ; 1 Dana, 595. » 2 Rose. Cr. Ev. (8th ed.) 695. 

« Coleman's Case, 25 Gratt. 881. >» 1 Bish. N. Cr. L., sees. 205-6 and 285, el seq. 

* 2 Bish. N. Cr. L., sec. 531. »« 1 Whart. Cr. L., sec. 701. 

96 lb. 102 1 Id., sec. 684. 
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The forgery must be of a public record, and "if the alleged record 
on its face is inoperative, it does not fall under this head." 103 How- 
ever, it is not forgery to make falsely a document purporting to be 
a decree of divorce which does not on its face purport to be a copy 
from the record. 104 

Examples: Falsely and fraudulently making or altering any 
matter of record or any other like matter of a public nature, as a 
parish record, or a privy seal, or a license from the Chancellor of 
Exchequer, or a certificate of holy orders, or the entry of a marriage 
in a register, and the confusing or altering of judicial process, or 
falsely making an order from a magistrate or judge to a jailer to 
discharge a prisoner, or falsely changing the records of any court 
of record, or the records of any court, any public record, certificate, 
return or attestation of a clerk of the court, public register, judge. 
or any public officer. 105 

IX. 

FORGERY AT COMMON LAW. 

The common law is broad enough to cover all kinds of forgeries, 
public or private, but the offence at common law was only a misde- 
meanor, and to raise the offence to a felony seems to have inspired 
from the earliest times a sort of legislative mania on the subject of 
forgery, and statutes upon statutes have been piled up on the com- 
mon law making the offence a felory. 108 Numerous old statutes 
with reference to forgeries are part of the common law of the States 
of the Union, m which there is a common law criminal juris- 
diction. 107 

"Whether in particular cases the statute has absorbed the offence 
is a matter of special statutory construction. It may be generally 
stated that unless the statute, in its terms, undertakes to be ab- 
sorptive, establishing a statutory offence co-extensive with the 
offence at common law, forgery may still be pursued as a common 
law misdemeanor, in cases to which the statute does not reach, in 
those States where a common law criminal jurisdiction exists. On 
the other hand, when the statute in its terms is co-extensive with 
the common law, then the statutory remedy must be exclusively 

ira 1 Whart. Cr. L., sec. 701. 

!« 1 Whart Cr. L., sec. 683 ; Brown v. People, 86 111. 239. 

><* 2 Bish. N. Cr. Ii., see. 531 ; Va. Code (1887), sec. 3733. 

iw Bish. N. Cr. L., sec. 548. 

"» lb., sec. 549. 
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followed ; and eminently important is it for the pleader to recollect 
this in cases where by statute the offence is made a felony. Yet, as 
a rule, in those States where there is a common law criminal juris- 
diction, the legislature has not attempted to absorb the common law 
in one sweeping statutory enactment, but has simply (as in Eng- 
land) declared that certain kinds of forgery shall be felonies, or 
shall be subject to special penalties. Where this is the case, other 
kinds of forgery, not enumerated in the statutes, may be prosecuted 
at common law." 108 

Congress and the legislatures of the various States have enacted 
statutes against forgery. 109 Forgery committed against the United 
States can be punished only under the United States statutes. 
However, under some circumstances, the same forgery is an offence 
against the State; and where the common law prevails in such 
State, and there is no statute in the State against the offence, the 
crime may be prosecuted under the common law. 110 

Staunton, Va. Charles Curry. 

(To be continued.) 



NECESSITY OP PROCESS ON PETITIONS IN CHANCERY. 



When a petition is filed in a cause pending in a court of chancery, 
by one who is, or who is not, a party, Is it necessary to give notice of 
the petition, or to have a rule or process issued thereon? 

Interlocutory applications in chancery suits are made by motion 
or by petition. The line of demarcation between the cases in which 
the application should be made by motion and those in which it 
should be made by petition is not very distinct. As a general rule, 
where any long or intricate statement of facts is required the appli- 
cation should be made by petition. In other cases a motion is 
sufficient. 1 

Petitions are (1)0/ course — that is, for an order which, by some 
standing rule or known practice of the court, may be granted with- 
out hearing on both sides; or (2) Special — that is, for an order 

"* Whart. Or. L., sec. 654. "» 1 Id., sec. 557. 

"» 2 Bish. N.Cr. L., sec 556. 

1 2 Dan. Ch. Pr. 1587, 1604. ~ 



